g (31 ) 1 FATE,

Office of the Commissioner (Appeal),

Central GST, Appeal Commissionerate, Ahmedabad
SNUEEr 979, TeTET AT, HFEATEET HEHGIEG 3¢008s,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
B 07926305065- 2orthaH07926305136

g dqiEe

7 wIgel H&T : File No : V2(ST)2/EA-2/North/Appeals/2019-2

13949 7o I3

@  omfid e ¥edl Order-In-Appeal Nos. AHM-EXCUS-002-APP-114-2019-20
fastes Date : 21-01-2020 ST &Y & TRIE Date of Issue [§]02/202 ©

3mga (rdier) gT uiRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

ki Arising out of Order-in-Original No. 08/DC/D/2018/AKJ fe=te: 15.01.2019 , issued by Deputy
Commissioner, Div-V, Central Tax, Ahmedabad-North

& aTdieterdl T A9 T4 Yal Name & Address of the Appellant / Respondent
Parikh Packaging Pvt Ltd
Ahmedabad

I Tl 59 ol MY W oA oTd BRal ¥ A1 98 T W & iy wenRefy e
AT U GETH B BT e AT GG SIS IR PR Wbl |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appeinted under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

TIY IEA Yo AT, 1944 B ORT 3641 /35-F & Sfeiien—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as.
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

A Yo, D IE Fob T Warey Afiely =R (Re), @ uf adielt & Avie A
Fced H7T (Demand) U4 &8 (Penalty) &1 10% & ST &A1 A § | gTelifeh, O qd ST 10
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 8 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in. dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This order arises out of an appeal filed by the Deputy Commissioner, Central GST
& Central Excise, Division-IV, Ahmedabad North Commissionerate (in short
‘appellant’) in terms of Review Order No.01/2019-20 passed under Section 84(1) of the
Finance Act, 1994 (in short ‘the Act>) by the Review Authority against Order-in-Original
No.08/DC/D/2018/AKJ dated 15.01.2019 (in short ‘impugned order’) passed by the
Deputy Commissioner, Central GST & Central Excise, Division-1V, Ahmedabad North
Commissionerate (in short ‘the adjudicating authority’) in the case of M/s Parikh
Packaging Pvt. Ltd., Opp. Rotomac Pens, Sarkhej-Bavla Highway, Village Moraiya,

Taluka-Sanand, District Ahmedabad (in short ‘respondent’).

2, The facts of the case, in brief, are that the respondent was engaged in the
manufacture of printed laminated rolls/pouches, paper Aluminium foils and was getting
the engraved cylinders used by them for printing, re-engraved through a job worker. The
cylinders were sent to the job worker, who, after the process of re-engraving, sent the
same back to the respondent for use in the manufacturing activity at their factory. While
clearing the re-engraved cylinders back to the respondent, the job worker was paying
service tax on the job charges collected by them from the respondent as the process of re-
engraving being not amounting to manufacture, was qualified as service under the
provisions of the Finance Act, 1994 (in short ‘the Act’) and the respondent was availing
cenvat credit of the service tax so paid under the provisions of Cenvat Credit Rules, 2004
(in short *CCR’). During the course of audit of the records of the respondent by the
department, it was observed that since re-engraved cylinders received back by the
respondent were used for manufacturing of excisable goods which were cleared on
payment of central excise duty by the respondent, the process of re—engraviﬁg carried
out by the job worker was exempted from payment of service tax in terms of Notification
No.25/2012-ST dated 20.06.2012 and the job worker was not liable to make any payment
of service tax on the said service. It was further observed that as the service of re-
engraving done by the job worker was exempted, the job worker had no option to pay
service tax on his own and the payment made by him as a tax can only be considered as a
deposit and it does not qualify as a valid payment of service tax. Consequently, when the
amount paid by the job worker was not in the nature of service tax, the respondent was
not eligible to avail credit of such a payment under the provisions of CCR and therefore,
the cenvat credit of service tax paid on the service of re-engraving cylinders availed by

the respondents was held to be not admissible and wrongly availed.

21 Accordingly, a Show Cause Notice (in short *SCN’) was issued to the respondent
proposing for recovery of wrongly availed cenvat credit of service tax amounting to
Rs.30,04,957/- paid on the service of re-engraving of cylinders during the period from
December, 2015 to June, 2017. The said SCN was adjudicated vide the impugned order

wherein the adjudicating authority has dropped the demand by following the decision of
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Hon’ble CESTAT, West Zone, Ahmedabad vide their Order No.A/10409/2018 dated
26.02.2018 on the ground of judicial discipline wherein the Hon’ble Tribunal has set
aside the demand on the same issue against the respondent for the previous period from

June, 2005 to November 2005.

3. Aggrieved with the impugned order, the appellant Department has filed the

present appeal mainly on the following grounds:

(i) When the adjudicating authority was aware that the CESTAT Order, which he has
followed, was accepted by the department on monetary grounds and the SCN
being decided by him is a periodical SCN on the same issue, he has to decide the

case on merit instead of relying upon the CESTAT Order;

(ii) According to Sr.No.30 of Notification N0.25/2012-ST dated 20.06.2012, the job
work in relation of any goods on which appropriate duty is payable by the
principal manufacturer, is exempted. In the instant case, the goods manufactured

. by the assessee out of the re- -engraved goods are subjected to payment of central
excise duty. Therefore the job worker would be entitled to exemption from
service tax under N0t1ﬁcation No0.25/2012-ST. Accordingly, no duty is required
to be paid by the job worker.

(iii)Once the provision provided exemption, the assessee should not pay any duty and
whatsoever payment of duty should be considered as a deposit. It is settled law
that, in a taxing statute or in an exemption notification, there is no room for any
intendment and regard must be had to the clear meaning of the words used
{herein. Case laws in the case of M/s Parle Biscuits (P) Ltd. Vs. State of Bihar
[2005 (192) ELT 23 (SC)] and M/s Eagle Flask Industries Vs. Commissioner
[2004 (171) ELT 296 (SC)] relied in support of the contention.

. (iv)Rule 3 of the CCR provides for allowing credit of duty of excise', additional duty
of excise, additional duty of customs or service tax leviable under the respective
Acts. In the instant case, since the service tax paid by the job worker is not duty
or tax, then the said payment of duty paid should be treated as “deposit” to the
government and the principal manufacturer is not eligible for taking cenvat credit

of “deposit”; and

(v) The case law relied upon by the earlier adjudicating authority in the earlier OIO
No.98/DC/D/2016/RK dated 07.02.2017 on the same issue viz. M/s Variety
Metals Pvt. Ltd. Vs. CCE, Pune [2004(174) ELT 16 (SC)] of the Hon’ble
Supreme Court is squarely applicable in the instant case since the observation

made by the apex court is similar to the present case.

w ?’fa
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4, The respondent vide their letter dated 10.06.2019 has submitted a Memorandum
of Cross-Objections on the appeal filed by the department, the main

contentions/objections of which are as under:

(a) The allegation of the activity of re-engraving of printing of cylinders on job work
basis is exempt from the payment of service tax in terms of the Notification
No0.25/2012-ST dated 20.06.2012 is totally incorrect and is made without
understanding the wordings of the notification and the exact nature of activity

undertaken by the job worker.

(b) The Notification No.25/2012-ST dated 20.06.2012 is not applicable in their case
as the activity of re-engraving done by the job worker for them is reconditioning
of printing cylinders (which in itself are finished goods) by re-engraving which is
a repairing/maintenance job and the said activity does not amount to any
production process either in relation to printing processing or in relation to any

goods on which appropriate duty payable by the respondent;

(c) In the present case, process of re-engraving as job work is done in relation to used
printing cylinder and such printing cylinders are never cleared by the respondent
and therefore no duty is payable on such printing cylinders. Therefore, the
condition of the payment of appropriate duty is not fulfilled and consequent to

that the exemption under the said notification is not eligible to the job worker.

(d) The Notification No.25/2012-ST dated 20.06.2012 does not grant unconditional

exemption in light of the words “on which appropriate duty is payable by the

principal manufacturers”.  Therefore, it was the choice of the job worker either
to avail the exem'ption after ensuring the condition specified under the said
notification or otherwise. Unconditional notification can not be thrust on the
provider of service of job work. The job worker chose not to avail the benefit of
the said exemption notification and preferred to pay the appropriate service tax.
The respondent relied upon the decision of Tribunal in the case of M/s Federal
Mogul Goetz India Ltd. Vs. Commissioner of Central Excise, Bangalore-II
[2015 (318) ELT 340 (Tri.-Bang.) which was affirmed by the High Court 2016
(334) ELT 476 (Kar.);

(e) When the job worker has rightly and correctly paid the service tax, the
respondent can not be labeled to have availed the credit of the said amount of
service tax wrongly and incorrectly. In catena of decisions, it has been held that
the situation is revenue neutral and the principal manufacturer is entitled to take
the Cenvat credit of service tax paid by the job worker even when the job worker
was not required to pay service tax by virtue of the exemption notification.” The

% _respondent has relied upon six case laws in support of their above contention. In
g

‘- light of the said decisions relied upon, the respondent was entitled to avail the




F.NO.V2(ST) 2/EA-2/North/Appeals/2019-20

cenvat credit of the service tax paid by the job worker in the present case and has

availed the same correctly;

(f) It is well settled position of law that if no dispute has been raised at the end of tax
payer for the payment of service tax, no dispute can be raised at the end of
receiver who avails credit of such tax. In the case, it is not made clear and known
about any actions initiated at the end of the service tax payers for irregularity, if
any, in payment of service tax by them. Accordingly, when the service tax paid
by the job worker has not been disputed, availment of the Cenvat credit of the
same by the respondent can not be denied. Five case Jaws have been relied in

support of the contention; and

(g) A conjoint reading of the clause (c) of Sr.No.30 of Notification No.25/2012-ST
dated 20.06.2012 and the definition of “principal manufacturer” given under
clause (z) of Para 2 of the said Notification, in the context of undisputed fact that
re-engraving is not manufacture or carrying out of any production process,

disentitles the job worker to the benefit of the said Notification.

pt Personal hearing in the matter was held on 18.12.2019. Shri K.J. Kinariwala,
Consultant appeared on behalf of the respondent and reiterated the submissions made

during previous hearing held. No one appeared from the appellant’s side.

6. I have carefully gone through the facts of the case, submissions made in the
appeal memorandum, cross-objections filed by the respondent and submissions made by
the respondent at the time of personal hearing and evidences available on records. I find
that the limited issue to be decided is as to whether in the facts and circumstances of the
case, the respondent was entitled to avail Cenvat credit of service tax paid by the job
worker on the process of re-engraving carried out on printing cylinders or not. It is the
case of the department that since the re-engraved cylinders received back from the job
worker were used by the respondent in or in relation to manufacture of excisable goods
which were ultimately cleared on payment of excise duty, the job work activity of re-
engraving carried out by the job worker was exempted from payment of service tax in
terms of Sr.No.30 of Notification No.25/2012-ST dated 20.06.2012 and for that reason
the job worker was not required to pay any service tax on.the said activity and any
payment of tax contrary to the said exemption can not be considered as a valid payment

of service so as to claim credit under the provisions of CCR.

i1 At the outset, before going into the merits of the issue e;ppealed against, it is to
observe that as per facts available on records, there was already a demand on the same
issue against the appellant for the period prior to the period covered under the present
demand which stand settled in favour of the respondent by way of CESTAT Order
No.A/10409/2018 dated 26.02.2018. The said CESTAT Order was accepted by the
department on monetary grounds,  Thus, the said CESTAT Order still stands
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unchallenged and that being so, the same would be binding on the departmental
authorities. The principles of judicial discipline require that the orders of the higher
appellate authorities should be followed unreservedly by the subordinate authorities.
This view has been consistently emphasized by the various judicial forums including the
apex court in catena of decisions. The CBEC has also issued an Instruction
FN0.201/01/2014-CX.6 dated 26.06.2014 in this regard directing the all adjudicating
authorities to follow judicial discipline scrupulously. In an identical situation that of the
present case, the Hon’ble High Court of Gujarat in their decision in the case of M/s Lubi
Industries LLP Vs. Union of India [2016 (337) ELT 179 (Guj.)] has held that:

“6. In our opinion, the Assistant Commissioner commilted a serious error in
ignoring the binding judgment of superior Court that foo in case of the same
assessee. The principle of precedence and judicial comity are well established
in our legal system, which would bind an authority or the Court by the decisions
of the Coordinate Benches or of superior Courts. Time and again, this Court
has held that the departmental authorities would be bound by the judicial
pronouncements of the statutory Tribunals. Even if the decision of the Tribunal
in the present case was not carried further in appeal on account of low tax
effect, it was not open for the adjudicating authority to ignore the ratio of such
decision. It only means that the Department does not consciously agree to the
view point expressed by 'the Tribunal and in a given case, may even carry the
matter further. However, as long as a judgment of the Tribunal stands, it would
bind every Bench of the Tribunal of equal strength and the departmental
authorities taking up such an issue. An order that the adjudicating authority
may pass is made appealable, even at the hands of the Department, if the order
happens to aggrieve the Department. This is clearly provided under Section 35
read with Section 35E of the Central Excise Act. Therefore, even dfter the

adjudicating authority passes an order in favour of the assessee on the basis of

the judgment of the Tribunal, it is always open to the Department (o file appeal
against such judgment of the adjudicating authority.”

As can be observed from the above, the Hon’ble High Court of Gujarat has made the
legal position unambiguously clear that even if the decision of the Tribunal in a case was
not carried further in appeal by the department on account of low tax effect, it was not
open for the adjudicating authority to ignore the ratio of such decision and as long as a
judgment of the Tribunal stands, it would bind departmental authorities taking up such an
issue. For that settled view of the matter, I do not find any legal infirmity in the
impugned order passed by the .adjudicating authority by following the principles of
judicial principles. It is more so when there was no material change on the facts of the
case for both the period of dispute . The present demand in the case is in fact the
periodical demand on the very same issue on very same grounds for the subsequent
period of the first demand. In view thereof, the departmental contention in this regard
that the adjudicating authority should have decided the matter on merits instead of relying

upon the CESTAT Order is not maintainable against the above discussed settled legal

position.

®
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8. Now coming to the contentions on the merit of the issue raised in the appeal, I
find that the basic premise on which the department intends to disallow cenvat credit to
the respondent is that the job worker was not liable to pay any service tax on the re-
engraving activity as the said activity of job work was exempted from payment of service
tax in terms of Notification N0.25/2012-ST dated 20.06.2012 and hence the service tax
paid by them cannot be considered as service tax leviable under the Finance Act, 1994 so
as to become eligible as cenvat credit under the CCR. However, it is noticed that while
raising the said contention, the department could not bring anything on record which
suggest that the assessment and payment of service tax in the case of impugned job work
service provided by the job worker in the instant case has been disputed or challenged by
the department at the job worker’s end. It is a seitled law that without
challenging/disputing the assessment and payment of tax at the service provider’s end, it
is not open for the department to question the amount of duty/tax paid by the service
provider in the hands of the service receiver so as to decide the eligibility of credit. The
decisions of the Hon’ble Supreme Court of India in the case of Commissioner of Central
Excise & Customs Vs. MDS Switchgear Ltd. [2008 (229) ELT 485 (S.C.)] and of the
Hon’ble High Court of Gujarat in the case of Commissioner of Central Excise,
Ahmedabad-III Vs. Nahar Granites Ltd. [2014 (305) ELT 9 (Guj.)] and the Hon’ble
High Court of Bombay in the case of Commissioner of Central Excise, Goa Vs. Nestle
India Ltd. laid down the position of law clearly in this regard. The Hon’ble Tribunal in
the case of M/s U.P. State Corporation Ltd. 2013 (291) ELT 402, relying upon the
decision of Commissioner Vs. MDS Switchgear Ltd. — 2008 (229) E.L.T. 485 (S.C.) and
Owens Bilt Ltd. Vs. Commissioner — 1998 (101) E.L.T. 642 (Tribunal), has held that
without revising the assessment at the end of manufacture of some inputs, the Cenvat
credit cannot be denied at the end of the receiver of those inputs. Similar view was
expressed by the Tribunal in the case of M/s GTL Infrastructure Ltd. Vs. Commissioner
of Central Excise, Mumbai [2016 (45) STR 389 (Tri.-Mumbai)]. ~The ratio of the above
referred decisions of various judicial forums are squarely applicable in the present case
also and- being so, it is clear that the department can not question the payment of service
tax by the job worker at the service recipient’s (viz. respondent’s) hands and thereby
deny the credit of such tax paid to the respondent. So long as the payment of service tax
by the job worker has not been disputed at job worker’s end by the department, the
payment made by them as service tax would remain qualified as a legally valid payment
of service tax and the same would rightly be admissible as cenvat credit to the respondent
and hence availment of the Cenvat credit of the same by the respondent can not be

denied.

8.1 I also do not find any merit in the contention of the department that the job worker
was not liable to pay service tax for their job work activity being exempted by virtue of

Notification No0.25/2012-ST dated 20.06.2012.  The relevant entry of the said

L}
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Notification at Sr.No.30 at the material time which has been relied by the department

reads as under:

30. Carrying out an intermediate production process as job work in relation fo -
(a) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; or plain and studded jewellery
of gold and other precious metals, falling under Chapter 71 of the Central
Excise Tariff Act, 1985 (5 of 1986);

(c) any goods excluding alcoholic liquors for human consumption, on
which appropriate duty is payable by the principal manufacturer; or

(d) processes of electroplating, zinc plating, anodizing, heat treatment,
powder coating, painting including spray painting or auto black, during the
course of manufacture of parts of cycles or sewing machines upto an
aggregate value of taxable service of the specified processes of one hundred
and fifty lakh rupees in a financial year subject to the condition that such
aggregate value had not exceeded one hundred and fifty lakh rupees during
the preceding financial year;
The department’s contention in the matter is solely based on clause (c) of above referred
entry. A plain reading of the said clause very clearly reveals that the exemption intended
therein is applicable subject to the condition that duty is payable by the principal
manufacturer on goods subjected to job work. This clearly indicates that the subject
exemption relied by the department in the instant case is a conditional one. Here also, it
is settled legal position that in case of conditional exemption, it becomes optional in
nature and it is for the assessee to decide whether he wants to avail the exemption or to
ignore it. It is not legally permissible to thrust such conditional exemption compulsorily

on to an assessee. In view of the above, it is observed that the job worker has the option

to pay service tax in the case.

82  Even otherwise, the subject exemption does not seem to be applicable to the job
worker in the instant case for different reasons. Firstly, the exemption provided under
the above entry is for carrying out an intermediate production process as job work. In the
instant case, the nature of job work done is re-engraving of printed cylinders, which are
in fact capital goods for the respondent. The said activity is nothing but reconditioning of
the old cylinders. It does not involve any production process. Therefore, the said activity,
by any stretch of imagination, can not be said to be qualifying as an intermediate
production process.  Secondly, in the instant case, no duty was payable by the
respondent on the re-engraved cylinders received back from the job worker as the said
goods were never cleared, as such or after doing any process, by the respondent. In fact,
the said goods were being used as capital goods for the purpose of printing of excisable
goods which were cleared on payment of duty. The language used in subject exemption
provides for exemption only when the goods subjected to job work are cleared on

payment of duty. It does not in any way indicate that exemption is available even in
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cases where such goods are used in or in relation to manufacture of excisable goods also.
It is a settled law that a notification has to be interpreted on its wording and no words, not
used in the notification can be added. The Supreme Court decision in the case of M/s
Parle Biscuits (P) Ltd. Vs. State of Bihar [2005 (192) ELT 23 (S.C.')] relied upon by the
department in the present appeals holds similar view wherein it was ruled that a statutory
notification should not be extended so as to meet a casus omissus, while relying upon the
decision in the case of Privy Council in Crawford v. Spooner reported in 1846 6 Moo PC
1, wherein it was held that “we cannot aid the legislature’s defective phrasing of the Act,
we cannot add. and mend, and, by construction, make up deficiencies which are left

there”,

8.3  Further, it is to be noted that the exemptions under service tax law are not

absolute in nature as are in the case of central excise law. Vis-a-vis the specific provision

for compulsorily availing unconditional exemption issued under Section SA(1A) of the
Central Excise Act, there is no corresponding provision in the Finance Act, 1994 relating
to service tax. It has also not been shown that the said provision under Central Excise Act
has been made applicable to the service tax. The Hon’ble High Court of Karnataka in the
case of Commissioner of Central Excise, Bangalore-II Vs. M/s Federal Mogul TPR India
Ltd. [2016 (334) ELT 476 (Kar.)] has observed that:

“11.  Section 5A(1A) of the Central Excise Act provides for power to grant
exemption from duty of excise. Section SA(14) of the Central Excise Act
specifically provides that “for the removal of doubts, it is hereby declared that
where an exemption under sub-section (1) in respect of any excisable goods from
the whole of the duty of excise leviable thereon has been granted absolutely, the
manufacturer of such excisable goods shall not pay the duty of excise on such
goods”.

12. The words “shall not pay” enumerated in  the said provision specifically
denotes that it is the mandatory requirement on the manufacturer of such
excisable goods not to pay the duty of excise on such goods in respect of which an
exemption under Section 5A(14) has been granted absolutely. Such a mandatory
requirement of “not to pay” the duty of excise on goods exempted under sub-
section (1) of Section 5(4) is not found in Section 93 of the Service Tax Act.
Section 83 of the Service Tax Act provides for application of certain provisions of
Central Excise Act, 1944 in relation to service tax under Finance Act, 1994,
Absence of Section 54 of Central Excise Act, in Section 83 of the Finance Act,
1994, indicates that the provisions of Section 54 of Central Excise Act, is not
applicable to the Finance Act, 1994.”

Thus, unlike in Central Excise Act under Section 5A, there is no restriction for payment
of service tax on exempted service and therefore if the service provider chooses to pay
service tax, the same shall be available as Cenvat credit to the recipient of the service, as
has been held by the Tribunal in the case of M/s Raymond UCO Denim Pvt. Ltd. Vs,
Commissioner of Central Excise, Nagpur [2017 (7) GSTL 346 (Tri.-Mum)]. For the
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same reason, the case law in the case of M/s Variety Metals Pvt. Ltd. Vs. CCE, Pune
[2004 (174) ELT 16 (S.C.)] cited by the department stand distinguished.

84  In view of the above discussions, it is to be held that the contentions raised by the
department on the merit of the issue are not sustainable in law on facts and merits and

hence deserves to be rejected.

9. Notwithstanding my above views on merit of the issue, the principles of judicial
discipline also demands me to follow the Tribunal decision vide Order No.A/10409/2018

dated 26.02.2018 in the case of the respondent for the past period on the same issue.

10.  Accordingly, I do not find any reason to interfere with the decision taken by the
adjudicating authority and therefore, I upheld the impugned order and reject the appeal

filed by the appellant being devoid of merits.
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The appeals filed by the appellant stand disposed off in above terms.

Commissioner (Appeals)
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